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Should Area Meetings become incorporated as Limited Companies?

A discussion paper from Quaker Stewardship Committee
Background

In 2005 Yearly Meeting determined that area meetings should be regarded as the main charitable unit of the Society. Membership is held within area meetings and it is a reasonable and manageable task to oversee their finances and to exercise responsible stewardship of their affairs. The Religious Society of Friends has long had charitable status; since the withdrawal of “excepted status” in the Charities Act 2006 the largest area meetings have started the process of registering with the Charity Commission.

Some area meetings have considered whether they ought, additionally, to register as companies limited by guarantee, becoming “incorporated” organisations. This paper sets out some of the matters that need to be taken into account. It is not definitive, and the trustees of area meetings concerned about this should always take legal advice before changing their status.

What does incorporation as a limited company mean?

A limited company (a “Company Limited by Guarantee” or CLG) is an incorporated body which, like an individual, has a legal identity. It is subject to company law, in which the liabilities of the company are the responsibility of the company itself and not of its directors.  It has the right to have land and shares registered in its own name. In contrast, unincorporated organisations are made up of a group of individuals (the members), who normally appoint some of their number as trustees to take responsibility for overseeing the running of the organisation.

Companies are regulated through Companies House, charities through the Charity Commission in England and Wales or the Office of the Scottish Charity Regulator in Scotland. A charity can register as a company, in which case it is subject to dual regulation (submitting annual returns and its Report and Accounts to each body). Proposals for a new type of body (the Charitable Incorporated Organisation) that would be regulated solely by the Charity Commission are currently under discussion. If enacted, they would obviate the need for the current dual regulation.

In general, those charities that consider incorporation as companies limited by guarantee are those that

· wish to have land or shares registered in their own name

· control substantial funds or assets

· are entering into contracts (for example by employing staff)

· engage in charitable activities that involve commercial risks

· work with vulnerable groups such as children or vulnerable adults.

Companies have the advantage that their members are not normally liable for debts if they are wound up.

What are trading organisations?

Most large charities that provide services of various sorts are also registered as companies. However, some other charities supplement their charitable work by running substantial trading operations (for example, shops or provision of hospitality) in order to raise funds, activities that are completely ancillary to their main purpose. A charity is only allowed to undertake a limited amount of trading that is not directly related to its charitable object. If the scale of its trading is large enough, the charity may establish a separate company to run the shops, and pass all its trading profits back to the charity. This separates the trading (and any risks attendant on this business activity) from the main work of the charity. For more information, see the Charity Commission publication CC35.

Quaker bodies that are companies

There are of course plenty of examples of Quaker companies. Friends House Hospitality has recently been established to oversee the catering and other arrangements at Friends House, and charities such as Quaker Social Action and the Friends Schools are other examples.

Companies are usually run in a very different way from Quaker meetings. They have a Board of Directors that determines strategic direction and policy objectives. This Board is accountable to a membership group (for example, the shareholders) through periodic General Meetings. The Board may employ staff to carry out the tasks of the company, and in particular a Company Secretary who has legal responsibilities in terms of the regulation of the company. Good governance and clearly-defined administrative practice are important for both charities and companies, and area meetings are no exception.  

The advantages of incorporation

a) Limited Liability  

There are a number of areas of risk that area meetings can be involved in, particularly relating to employment, property and the care of children or vulnerable adults. Not all can be covered by insurance. If a claim arises, the claim is made against the individual trustees of an unincorporated association. Normally, any claims can be paid out of the charity's assets, but trustees still find it an unsettling experience to be sued. Also, if the charity cannot meet the claim in full, the trustees may have to pay from their own personal assets.

If a charity becomes a company, it is the company alone which is sued, and the trustees' personal assets are safe. However, it must be remembered that the company still has to meet any successful claim not covered by insurance, up to the full extent of its assets. This could involve the sale of meeting houses (if these are not held as permanent endowments, see the discussion below). But it should be remembered that trustees will remain personally liable if they act negligently, trade when insolvent (this is easier to do inadvertently than many think) or commit a breach of trust.     

b) Financial Services Compensation Scheme  

This scheme provides financial recompense (up to certain limits) if a bank becomes insolvent.  Unincorporated associations are not covered by the scheme if their assets exceed £1.4 million. The upper limits for companies are much higher and are very unlikely to apply to area meetings or to other Quaker bodies. 

c) Corporate status  

A company has a legal status of its own so that assets such as property and investments can be registered in its sole name rather than in the name of trustees. (Most area meetings and other Quaker bodies at present use Friends Trusts Ltd for registration of their properties and investments, thereby getting round the problem of having assets in trustees’ own names.)

d) Appointing trustees  

It may be easier to attract Friends to become trustees of incorporated bodies because of limited liability.

The disadvantages of incorporation include

a) The cost. 

The main cost involved in setting up a company is the cost of legal advice and help with drawing up appropriate documentation. In addition, it may be necessary to employ appropriately qualified staff to act as company secretary to assist a meeting with complying with both Companies Acts and Charities Acts legislation as well as keeping the meeting up to date with relevant legislative developments.

b) Penalties  

There can be heavy penalties under the Companies Acts if annual returns and accounts are not submitted to Companies House in time (up to £1,500 for filing six months late, doubled if this is the second year). This is intended to impose a strict discipline of accountability on registered companies.

c) Documentation   

The standard documentation required to set up a company has much in it that is alien to the Quaker way of business including provisions for General Meetings, with notices to be sent to all members, voting and appointment of proxies to vote on behalf of members. However, some Quaker companies (including BYM Hospitality) have negotiated forms of words to enable them to avoid voting. 

d) Directors   

At least two people have to be directors of the company. They will have legal duties to comply with. Like charity trustees they could find themselves in court facing negligence charges and disqualification if they have not acted prudently.

e) Compliance.  

Directors and other Board members will have to take their responsibilities under the Companies Acts seriously. Someone will have to advise them on changes in the law. 
Some key issues

Business method

Quaker business method has evolved over centuries and we should be careful to preserve it as one statement of fundamental Quaker beliefs, particularly in respect of the business pertaining to our worshipping communities. Meetings should give very careful consideration to the exact wording of governing documents (or, in the case of companies, memoranda and articles) to ensure that they enshrine all important principles. Quaker faith & practice steers us and reminds us how to administer our affairs. Other charities and businesses are not religious organisations and processes that have evolved for their governance should not be adopted unquestioningly by Quaker meetings.

In particular Quakers feel strongly that voting is not an appropriate way for determining the will of God or the sense of the meeting, and it is worth remembering that Clause 42 of the Charities Act 2006 was modified to include “a decision taken without a vote and without any expression of dissent” in order to accommodate Quaker practice. Company law also provides for the appointment of proxies as part of safeguarding normal voting procedures, which again has no place in Quaker meetings.

Liability 

A company may be sued for negligence or for other wrong-doing. It is the company that may become liable for legal costs and for any recompense that is levied against it (though individual directors could also be liable if personal fault were to be established). In theory, the complete assets of a company could be required to be used to settle a legal liability. Note, however, that charitable companies may hold permanent endowments on trust (and meeting houses frequently fall into this category) that are protected by law and cannot be used for the settlement of the company’s debts. 

In the case of an unincorporated body, individual trustees could be taken to court for perceived wrong-doing. The trustees of any charity should always guard against the possibility of successful claims by acting prudently and by taking professional advice where necessary. It is extremely unusual for trustees to become personally liable to pay claims against a charitable trust provided they have acted prudently and honestly, but the possibility cannot be completely ignored - nor can one ignore the possibility that a claim may arise from some historical event. 

Trustees are understandably anxious that they may act negligently from ignorance, or that they may become liable because some task that they had thought was being seen to was in fact forgotten. Trustees may take out trustee liability insurance which will offer them some protection. Such insurance is sometimes offered free as part of a packet of charity insurance, but the details of what is covered should be studied carefully.  It may cover relatively unusual risks such as breach of trust, but will never cover malpractice or fraud, or the cost of penalties incurred as a result of trustees’ inaction, or liabilities to third parties.  
It is always worrying for trustees (or the directors of a company) to face any sort of legal action. Should an action be raised against the trustees of a Quaker meeting there are likely to be legal costs in defending the action and there is the possibility of a fine or other compensation becoming payable. Whether or not the meeting is incorporated, it would be possible for these costs to be met from the meeting’s assets as long as the trustees have acted properly, before any call is made on the personal assets of the trustees themselves.  (Note that if a meeting fails to appoint trustees, the action is likely to be raised against its office bearers, acting on behalf of the meeting.) The liability of an incorporated body, by contrast, could extend as far as forfeiting all its available assets, but would then cease.

Appropriate insurance could pay the costs of a court case or an employment tribunal, thus protecting the assets of the meeting – such costs could be high, whether or not the trustees were found to be guilty of anything. In addition, having trustee indemnity insurance may offer reassurance to potential trustees and help them when considering whether to accept appointment. Our experience is that Friends do behave responsibly, so the key question for a meeting is the meeting’s attitude to risk.  

One duty of trustees is to assess the risks to which they feel that their meeting is exposed. They should weigh up the probability of each risk, taking into account the measures and policies that they have put in place to minimise it. Then, in consultation with their meeting, they should consider how much it is worth paying to mitigate the risks (including the possibility of changing the meeting’s status).

It should be remembered that if a court case arises against a meeting, it is likely to result from an individual who feels that he or she has been injured by the meeting. Meetings try to care for all individuals whether or not they are members of the worshipping community.  For all organisations the establishment of appropriate policies, with trustees working to ensure that they are being followed conscientiously, provides the best safeguard against harming others, whether they are vulnerable individuals, employees or external people.

Financial Services Compensation Scheme

Should a financial institution such as a bank cease to trade, the deposits of individuals who have invested in it are protected up to certain limits by this scheme. It is run by the Financial Services Authority (or by equivalent schemes covering other countries in the EU). The investments of unincorporated bodies, however, are not protected in this way if their net assets exceed £1.4 million. This obviously means that most area meetings that own meeting houses (even when these are held as permanent endowments) could be excluded from the scheme, since the meeting’s net asset value, which would include the market value of its property, is likely to exceed this figure. Incorporated bodies on the other hand are generally covered; for them, the relevant asset limits are much higher.

An important duty of trustees is to take appropriate action to protect the assets of their charity. The usual way of doing this is to spread the assets among a number of financial institutions rather than keeping all their savings in one place, to use mainstream (rather than fringe) banks, and to avoid any risky investments or accounts. Then, if one institution should fail, the majority of the meeting’s assets will still be assured even if a small proportion is lost.

Cost issues and legal compliance

There are costs involved in obtaining legal advice, and in establishing and registering companies. In particular, meetings should note that there are strict laws relating to the annual reporting by companies and their filing of accounts.  

Annual returns must be made to Companies House within 28 days after the anniversary of incorporation or of the company’s previous return.  Companies must prepare accruals accounts whatever their size. Small companies may be exempted (or partially exempted) from the need for a full audit, but all must submit their audited or independently examined Reports and Accounts within nine months of the year end, with penalties for late submission.  Careful consideration should be given to whether any other tax liability may arise from incorporation (for example, liability to pay Corporation Tax), and professional advice should be sought. 

Conclusion

There is considerable disparity among area meetings and QSC recognises that each may feel that it is necessary to weigh up for itself the advantages and disadvantages of incorporating.  Though one or two larger meetings have already gone down this route, QSC doubts that it would be appropriate for most.

Extensive information is available on the Charity Commission and Companies House websites.
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